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residents. Hazeltine v. Mississippi Valley F. Ins. Co., 55 Fed., 743; Coit v. 
Sutton, 102 Mich., 324. 



Corporations — Uitra Vires — Contracts — Estoppel. — Fruin-Colnon 
Contracting Co. v. Chatterson et al., 143 S. W., 6 (Ky.). — Held, that 
one contracting with a corporation is estopped to deny its charter power 
to contract or corporate existence in an action to enforce the contract. 

The early courts rigidly applied the principle that where a corporation 
is attempting to enforce its ultra vires contracts courts of justice will with- 
hold their aid. Chillicothe Bank v. Swayne, 8 Ohio, 257; New York Fire- 
man Ins. Co. v. Ely, 5 Conn., 560. They applied it with equal rigor in 
denying relief to persons contracting with corporations. McCullock v. Moss, 
5 Den. (N. Y.), 567. But it is now a settled principle of law, where a 
contract with a corporation, the making of which is beyond its granted 
powers, has been fully executed by both parties, neither of them can assert 
its invalidity as a ground of relief against it. Parish v. Wheeler, 22 N. Y., 
494; Mitchell v. Beckman, 64 Cal., 117. However, as long as an ultra vires 
contract is wholly executory on both sides it is void, and neither party is 
estopped to deny the power of the corporation to make it. Day v. Springs 
Buggy Co., 57 Mich., 146; Thomas v. West Jersey R. Co., 101 U. S., 71. 
Where the contract is executory on one side only, and has been executed 
on the other, the courts differ as to whether an action will lie on the con- 
tract by the party furnishing the consideration. Some courts hold that the 
contract is void, and that no action will lie upon it. Cent. Transp. Co. v. 
Pullman Palace Car Co., 139 U. S., 24; Davis v. Old Colony R. Co., 131 
Mass., 258. Other courts hold with the principal case that the party receiv- 
ing the consideration is estopped to set up the contract as ultra vires in 
order to defeat an action on the contract. Whitney Arms Co. v. Barlow, 
63 N. Y., 62; Wright v. Pipe Line Co., 101 Pa. St., 204. 



Damages — Breach of Contract — Mental Anguish. — Taxicab Co. v. 
Grant, 57 So., 141 (Ala.). — Held, that where a party to a contract suffered 
inconvenience and physical discomfort in consequence of the adverse 
party's breach of contract, mental distress proximately resulting from the 
breach, constituted a ground for award of additional compensatory dam- 
ages. 

Mental anguish and distress, disconnected with physical injury, cannot, 
a? a general rule, be made the basis for a recovery of damages for a 
breach of contract. Wilson v. Richmond, etc., R. Co., 52 Fed., 264 ; Russel v. 
Western Union Tel Co., 3 Dak., 315; Walsh v. Chicago, etc., R. Co., 42 
Wis., 23. But many courts, with the principal case, reach a contrary con- 
clusion. Renihan v. Wright, 125 Ind., 536; Fillebrown v. Hoar, 124 Mass., 
580. However, the possibility of recovery for mental suffering, in these 
cases, depends upon whether or not mental pain and suffering are natural 
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and probable consequences of the breach of contract. When such is the 
case damages for mental suffering are allowed. Beasley v. Western Union 
Tel. Co., 39 Fed. Rep., 181 ; Hale v. Bonner, 82 Tex., 33. But they are not 
allowed when the mental suffering is a remote consequence. Illinois Cent. 
R. Co. v. Siddons, S3 111. App., 607. Damages for mental suffering, in 
actions for breach of contract, can never be recovered by one who is not 
a party to the contract. Wells v. Fuller, 4 Tex. Civ. App., 213. 



Divorce — Dismissal of Bill — Guilt of Both Parties. — Wilson v. 
Wilson, 132 N. W., 401 (Neb.). — Held, that upon an application for a 
divorce, where both parties are found guilty of any of the enumerated 
offenses for which a divorce may be granted, the court should dismiss the 
bill. Root, J., dissenting in part. 

The doctrine of recrimination is but an application of the maxim of 
equity that he who comes into equity must come with clean hands. Hoff v. 
Hoff, 48 Mich., 281 ; Mattox v. Mattox, 2 Ohio, 233. At common law 
adultery was the only offense pleaded as recrimination. Cocksedge v. 
Cocksedge, 1 Rob. Eccl., 90. If the complainant is guilty of the same 
offense as the defendant, there can never be a divorce. Duberstein v. Duber- 
stein, 171 111., 133; Derby v. Derby, 21 N. J. E., 36. And by the weight of 
authority the offense pleaded in recrimination need not be of the same 
nature as the defendant's offense, provided, of course, that it is one which 
of itself would be a cause for divorce. Cassidy v. Cassidy, 63 Cal., 352; 
dimming v. Cumming, 135 Mass., 386. And no more evidence is requisite 
to establish a recriminatory charge made in an answer than would be need- 
ful to establish a lige charge in an original libel for divorce. Schouler 
"Husband and Wife," pg. 565 ; Pollock v. Pollock, 71 N. Y., 137. How- 
ever there are a few States which demand that the two offenses must be 
of the same character. Bast v. Bast, 82 111., 584; Dillon v. Dillon, 32 La. 
Ann., 643. Some States allow recrimination charges not to prevent the 
divorce but to reduce the alimony. Buerfening v. Buerfening, 23 Minn., 563 



Easements — Private Ways — Appurtenant to Land. — Hammonds et 
ai. v. Eads et al., 142 S. W., 379 (Kv.).— Held, that under a deed giving 
the grantee the right to pass over the remaining lands of the grantor to 
reach the lands conveyed when an adjoining stream should be "past ford- 
ing," the right of way was not personal to the grantee, but appurtenant to 
the land. 

An easement is never presumed to be in gross when it can fairly be 
construed to be appurtenant to some estate. Dennis v. Wilson, 107 Mass., 
591 ; Oswald v. Wolf, 126 111., 542; Sanxay v. Hunger, 42 Ind., 44. Whether 
the right of way, in the principal case, is appurtenant to land or in gross 
should be determined by the nature of the right and the intention of the 
parties creating it. Valentine v. Schreiber, 3 N. Y. App. Div., 235; French 
v. Williams, 82 Va., 462. A granted right of way is not in gross when 



